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Beware When Employees Call In "Sick" - 
Employers' Growing Obligations Under the FMLA

Under the Federal Family and Medical Leave Act of 1993 ("FMLA"), employers with 50
employees in a 75 mile radius generally have to provide up to 12 weeks of unpaid leave to
eligible employees who have a serious health condition or employees who are needed to care
for a parent, child or spouse with a serious health condition. A "serious health condition" is
one that involves an overnight stay in a health care facility, a period of incapacity of more
than 3 days and involves two or more treatments by a health care provider or a regimen of
continuing treatment under a health care provider's supervision.

Under the FMLA, employees have to provide notice to their employer that they need leave
for an FMLA qualifying reason. However, an employee need not even mention the statute
by name to qualify for leave under the FMLA. In fact, notice is sufficient if the employee
merely states that leave is needed for a potentially qualifying reason. Then, the burden shifts
to the employer to inquire further to determine if the leave is for an FMLA qualifying
reason. The implications for an employer who fails to properly designate leave as FMLA
leave are significant. For example, if an employee is able to show that he or she was harmed
by the employer's  failure to designate, the employee may be entitled to additional leave
beyond the 12-week maximum or other monetary or equitable relief.

As you can imagine, what constitutes "sufficient notice" by the employee is frequently
litigated. Increasingly, the burden is being placed on the employer to determine whether the
requested leave is FMLA-qualifying. This article discusses what does and does not constitute
adequate notice by an employee to shift the duty onto the employer to further investigate
whether the employee's request for leave qualifies under the FMLA.

(Sufficient Notice By Employee)

•  Employee provided a brief note from employee's doctor stating that she needed three
weeks off and told her supervisor she wasn't feeling well;

•  Employee called in sick for 11 days after having a seizure at work;
•  Employee sought time off for nasal surgery;
•  Employee told the employer of series of health issues over the course of several months;
•  Employee is discharged from hospital and employer required employee to obtain a

doctor's release to return to work;
•  Employer's knowledge of employee's nervous breakdown and depression and employer's

receipt of doctor's note requesting time off for employee;
•  Employee requested to work part-time to care for her sick husband;
•  A request for time off to "get life back together" following pregnancy and being victim of

domestic abuse.

Employment Law E-Update

ARNSTEIN & LEHR LLP
A t t o r n e y s  a t  L a w

ARNSTEIN & LEHR LLP 

Chicago, Illinois
120 South Riverside Plaza, Suite 1200
Chicago, IL 60606
phone 312.876.7100  fax 312.876.0288

Hoffman Estates, Illinois
2800 West Higgins Road, Suite 425
Hoffman Estates, IL 60169
phone 847.843.2900  fax 847.843.3355

Springfield, Illinois
808 South Second Street
Springfield, IL 62704
phone 217.789.7959  fax 312.876.6215

Boca Raton, Florida
2424 North Federal Highway, Suite 462
Boca Raton, FL 33431
phone 561.322.6900  fax 561.322.6940 

Fort Lauderdale, Florida
200 East Las Olas Boulevard, Suite 1700
Fort Lauderdale, Florida 33301
phone 954.713.7600  fax 954.713.7700 

Miami, Florida
200 South Biscayne Boulevard, Suite 3600
Miami, FL 33131
phone 305.374.3330  fax 305.374.4744

Tampa, Florida
Two Harbour Place
302 Knights Run Avenue, Suite 1100
Tampa, Florida 33602
phone 813.254.1400  fax 813.254.5324 

West Palm Beach, Florida
515 North Flagler Drive, Suite 600
West Palm Beach, FL 33401
phone 561.833.9800  fax 561.655.5551

Milwaukee, Wisconsin
7161 North Port Washington Road
Milwaukee, WI 53217
phone 414.351.2440  fax 414.352.6901 

www.arnstein.com

© 2007 ARNSTEIN & LEHR LLP



(Insufficient Notice By Employee)

•  Employee's note to employer only mentioned "state of mental and physical distress";
•  A doctor's note that simply stated employee needed "medical therapy";
•  Employee stated: "I am sick";
•  Employee indicated that he wouldn't be coming into work because he "wasn't feeling well";
•  Employee stated: "I am having personal and family problems";
•  Employee stated: "I want to stay home with my wife until she has a baby";
•  Employee requests leave to care for grandchildren whose father had been called up for military service;
•  Employee stated: "I have thyroid meningitis, only rest and a strong immune system can fight off the virus";
•  Employee stated: "My father's is sick";
•  Employee told employer that she was "sick and pregnant."

Significantly, if an employee exhibits noticeable behavior changes or a deterioration in job performance, that
may be enough to put the employer on notice that the employee may need FMLA leave. For example, in
Byrne v. Avon Products, Inc., 320 F. 3d 379 (7th Cir. 2003), the Seventh Circuit concluded that when Avon
knew that an employee had previously been treated for depression, the company was given adequate "notice"
that the employee needed FMLA leave merely because his work habits and behavior had changed (i.e., he
began sleeping on the job and exhibiting paranoia towards his coworkers), when he had previously been a
model employee.

Similarly, in Lozano v. Kay Mfg. Co., 2006 WL 1083998 (N.D. Ill. Mar. 28, 2006), the employee may have
given adequate notice of his need for leave when the employer knew that the employee had previously been
hospitalized for a psychiatric condition, and when his work performance deteriorated after he returned to
work.

However, not every change in behavior will put an employer on notice that an employee may need FMLA
leave. For example, in Burnett v. LFW, Inc., 472 F.3d 471 (7th Cir. 2006), the plaintiff argued that his
insubordinate behavior to his supervisor should have been a "red flag" because he had no performance issues
in the past. However, the court refused to find adequate notice because the plaintiff's "changed behavior"
was not related to any known medical condition. Similarly, in Stevenson v. Hyre Elec. Co., 2006 WL 2497783
(N.D. Ill. Aug. 24, 2006), the plaintiff also tried to argue that her sudden erratic behavior should have placed
the employer on notice that she was suffering from a serious health condition and therefore needed FMLA
leave. However, the court found that the alleged change in the plaintiff's behavior was not the source of her
inability to communicate her need for FMLA leave.

The bottom line is that employers increasingly face a burden to ascertain whether an employee needs FMLA
leave. They cannot sit back and wait for an employee to specifically ask for FMLA leave. Instead, employers
must recognize that changes in an employee's performance or behavior may put them on notice of the need
to explore whether the employee should be given FMLA leave, especially when the behavior or performance
change is related to an underlying physical or psychological condition.
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